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No. 11,620 


STATEMENT OF QUESTIONS PRESENTED 

1 

(A) Whether, in view of appellant’s failure to move for 
judgment of acquittal in the trial court, he has standing on 
appeal to attack the sufficiency of the evidence to sustain 
a verdict of guilty. 

(B) Assuming, arguendo , that the question is properly 
before the Court, whether the trial court correctly submit¬ 
ted the issue of entrapment to the jury where the Govern¬ 
ment's evidence demonstrated that, at the time of the trans¬ 
action in question, the appellant was known to be a drug 
addict: that his wife was known to be both an addict and 
a peddler of narcotics; that appellant, unaware of the 
identitity of the person with whom he was dealing, readily 
agreed to. and did, obtain narcotics for a police officer; 
that he subsequently acknowledged having made similar 
purchases on other occasions. 

2 

(A) Whether the trial court’s comment to the jury that 
appellant did not deny a statement attributed to him, to the 
effect that he occasionally purchased narcotics for persons 
other than himself, although technically erroneous, is 
properly before this Court, no objection or exception hav¬ 
ing been made thereto in the lower court. 

(B) Assuming, arguendo , that the question is properly 
before the Court, whether the trial court’s erroneous com¬ 
ment, as described above, was so prejudicial, under the 
circumstances of this case, as to deprive the appellant of 
his right to a fair trial. 
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No. 11,620 
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v. 

United States of America, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On May 23, 1952, a three-count indictment was filed 
against the appellant, James A. Rucker, in the District 
Court. The first count charged him with the illegal sale of 
a mixture of about 12 grains containing a compound of 
heroin, in violation of 26 U.S.C. §2554 (a). The second 
and third counts charged him with the illegal purchase and 
illegal facilitation and concealment of the aforementioned 
heroin compound, in violation of 26 U.S.C. § 2553 (a) and 
21 U. S. C. §174. (App. 41-42.)* Counts two and three 
were dismissed by the trial judge prior to his charge to 
the jury (App. 35). The appellant was ultimately con- 

* The appendix referred to throughout this brief is the Govern¬ 
ment’s Appendix, infra. 
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victed on count one and, on August 21, 1952, he was sen¬ 
tenced to imprisonment for 20 months to 5 years (App. 43). 

It is undisputed that the sale of heroin for which the 
appellant was charged in the indictment did in fact occur. 
The sole defense raised by the appellant was that of entrap¬ 
ment. The evidence introduced at trial to support the 
verdict may be summarized as follows: Police Officer 
Dante Longo testified that at approximately S:00 p.m. on 
the evening of April 16, 1952, he, in company with one 
Lloyd Bray, an informer, admitted drug addict and friend 
of the appellant (App. 17, 20, 27, 37), drove to the appel¬ 
lant’s house at 2427 K Street, X. \Y., for the purpose of buy¬ 
ing narcotics from the latter’s wife (App. 15), as they had 
done on several prior occasions (App. 38). Since Mrs. 
Rucker was not at home when they arrived, the officer and 
the informer remained in their car in front of the premises 
to await her return. After having thus waited for about an 
hour and a half, the appellant approached the car, entered 
without invitation (App. 20), and asked Longo and Bray the 
reason for their presence in front of his house. Longo re¬ 
plied that they were waiting to purchase heroin from Mrs. 
Rucker, and then asked the appellant if he was in a position 
to accommodate them in this respect. The appellant stated 
without hesitation that he was able to obtain heroin, but 
in quantities of not less than 10 capsules per purchase 
at a price of $2.00 per capsule. 1 Longo agreed to this ar¬ 
rangement, and further agreed to give the appellant one 
capsule in payment for his services. (App. 15-16.) The 
appellant thereupon instructed Longo to drive to the cor¬ 
ner of Eighth and Taylor Streets, X. \Y. (App. 16). Upon 
arrival at this point, Longo gave the appellant $20.00 with 
which to purchase narcotics. The appellant left the car. 

1 The appellant testified that he explained to Longo the advantage 
of buying narcotics in quantity as follows: 

“Yes, sir. I told him that if they copped a quantity they 
could get them cheaper and therefore save fifty cents on each 
capsule, because previously they had been giving my wife two 
dollars and a half to procure capsules for them. I told them if 
they copped ten or more they could get them for two dollars 
apiece, and they gave their consent.” (App. 31). 
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He reappeared approximately fifteen minutes thereafter 
and handed Longo a Kleenex tissue containing 9 capsules 
of white powder. (App. 16.) The appellant was then re¬ 
turned to his home (App. 23). 2 The capsules were subse¬ 
quently turned over to Police Officer Herring of the Nar¬ 
cotics Squad (App. 16). 

On cross-examination Longo testified that, while he had 
known for some time that the appellant was a drug addict 
(App. 17), he could not say that appellant had ever sold 
narcotics prior to the transaction of April 16, 1952 (App. 
24). Longo admitted that, in an effort to conceal his true 
identity, he had informed the appellant, on a date prior to 
April 16, that he was an occasional user of narcotic drugs, 
although not addicted thereto (App. 22, 42). Longo denied, 
however, that either he or Bray had elicited the appel¬ 
lant’s cooperation in the purchase of drugs on April 16, 
by pretending to be “sick.” 3 (App. 24-25, 34). 

Officer Herring testified that shortly before midnight on 
April 16,1952, he received from Officer Longo nine capsules 
filled with a white powder. Herring stated that he per¬ 
sonally turned the capsules over to a United States chemist 
for examination (App. 25.) 

William P. Butler, Government chemist, testified that the 
capsules in question were delivered to him by Officer Her¬ 
ring, that they were scientifically analyzed and found to 
contain a heroin compound (App. 26). 

Police Officer Layton testified that the appellant admit¬ 
ted, after his arrest, that he was a user of narcotics, that 
he occasionally bought narcotics for the use of other indi¬ 
viduals (App. 26), and that only one source of supply 
remained available to him (App. 27). 

The appellant took the witness stand in his own behalf. 
While he corroborated in all material respects the evidence 

2 The appellant was ultimately arrested for the offenses charged 
in the indictment on May 1, 1952 (App. 26). 

3 The terms “sick” and suffering” are apparently here used to 
describe the agony experienced by the addict whose system is being 
deprived of the quantity of narcotics to which it has become ac¬ 
customed. 
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theretofore introduced by the Government, his testimony 
varied therefrom in certain details. For example he stated 
that he had agreed to purchase narcotics for Longo and 
Bray, not for personal gain, but because they represented 
to him that they were “sick” or “suffering” (App. 27-28), 
and because on a prior occasion Bray had provided appel¬ 
lant with narcotics when the latter was similarly “sick”. 3 
(App. .‘>4). The appellant admitted that Longo had given 
him $20.00 for the purchase of narcotics, and further stated 
that Brav had provided him with an additional $5.00 for the 
same purpose: that he bought 13 capsules of heroin, rather 
than 10, as Longo had testified; and that he turned the 
capsules over to Bray, not to Longo. (App. 32.) Finally, 
the appellant denied having told Officer Layton, that he had 
on occasion purchased narcotics for friends (App. 33). 

The informer Bray was called as a witness for the de¬ 
fense. He denied that he had made any representations of 
sickness to the appellant on the night of April 16, 1952 
(App. 36): nor did he recall that Longo had feigned illness 
on that night (App. 37); he denied having given appellant 
money for the purchase of narcotics (App. 38), or that any 
narcotics had been turned over to him by the appellant 
(App. 36-37). 

At the commencement of his charge to the jury, the trial 
judge explained that it was the obligation of the jury to 
follow the court's instructions as to the principles of law’ 
governing the case. He further explained that while it w*as 
permissible for the court to comment on the evidence, such 
comments w*ere in no way binding upon the jury. In this 
connection, the court said: 

The Court is permitted by law to comment on the 
facts and on the evidence in order to aid and assist the 
jury in reaching its conclusions. But the Court’s com¬ 
ments on the facts and on the evidence are not binding 
upon you, and you need attach to them only such weight 
as you deem wise and proper. If your recollection and 
your understanding of the evidence should in any par¬ 
ticular differ from the Court’s recollection or the 
Court’s understanding, then it is your recollection and 
your understanding that must prevail, because, as I 
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said before, the final decision on the facts is within your 
province. Mv instructions are binding on you only as 
to the law. (App. 39). 

The trial judge, in accordance with the theory of the ap¬ 
pellant’s defense, fully instructed the jury relative to the 
law of entrapment (App. 39-40). In commenting upon cer¬ 
tain of the evidence in this regard, the judge stated, in 
part: 


* # * Officer Layton further testified that the defend¬ 
ant admitted that he occasionally bought narcotics for 
others. In other words, the defendant admitted, ac¬ 
cording to Officer Layton’s testimony—and the defend¬ 
ant did not deny the making of that statement, as I 
recall it—it is for you to determine whether he did or 
not—but according to Officer Layton’s testimony the 
defendant admitted that occasionally he bought nar¬ 
cotics for others. In other words, he admitted that he 
was an occasional violator of the narcotic law. * * * 
(App. 40). 

Although defense counsel at no time challenged the accuracy 
of the court’s summary of the evidence, it appears from the 
record that appellant denied having told Officer Layton that 
he had on occasions bought narcotics for other individuals 4 
(App. 33). 

At the close of his charge, the trial judge restated the 
jury’s function, as distinguished from that of the court, 
in considering the evidence adduced during the course of 
trial: 


As I said to vou earlv in mv instructions, mv com- 
ments on the evidence and on the facts are not binding 
on you, but I have called your attention to such of the 
testimony as appears to me to be of importance. You 
may consider some of those matters, perhaps, not as 
important as they appear to be, and you may, perhaps, 
consider other matters introduced in evidence, to which 


4 Appellant testified that he spoke to Officer Layton in these terms: 

“I told him I didn’t know, the only people I knowcd that I 
could procure narcotics from had already been arrested: that 
only left me one person that I knew I could procure drugs from.” 
(App. 33). 




6 


I have not seen fit to advert, as being important. You 
hre the sole judges of the facts (App. 41). 

STATUTES INVOLVED 

Rule 29 (a), Federal Rules of Criminal Procedure pro¬ 
vides : 


Motions for directed verdict are abolished and mo¬ 
tions for judgment of acquittal shall be used in their 
place. The court on motion of a defendant or of its own 
motion shall order the entry of judgment of acquittal 
of one or more offenses charged in the indictment or 
information after the evidence on either side is closed 
if the evidence is insufficient to sustain a conviction of 
such offense or offenses. If a defendant’s motion for 
judgment of acquittal at the close of the evidence of¬ 
fered by the government is not granted, the defendant 
may offer evidence without having reserved the right. 

Rule 30, Federal Rules of Criminal Procedure provides: 

At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
Same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of 
its proposed action upon the requests prior to their 
arguments to the jury, but the court shall instruct the 
jury after the arguments are completed. Xo party may 
assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury 
retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his objec¬ 
tion. Opportunity shall be given to make the objection 
out of the hearing of the jury. 

26 T7.S.C. §2554 (a) provides: 

(a) General requirement. It shall be unlawful for 
any person to sell, barter, exchange, or give away any 
of the drugs mentioned in section 2550 (a) except in 
pursuance of a written order of the person to whom 
such article is sold, bartered, exchanged, or given, on 
a form to be issued in blank for that purpose by the 
Secretary. 
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SUMMARY OF ARGUMENT 

I 

The appellant was tried and convicted in the District 
Court for violation of the Federal Narcotics Laws. His 
defense was entrapment. He contends for the first time on 
appeal that the Government’s evidence conclusively demon¬ 
strated that he was lured into committing the criminal of¬ 
fense in question. It is the Government’s position, how¬ 
ever, that the appellant, having failed in the lower court 
to attack the sufficiencv of the evidence to sustain a find- 
ing of guilt, is without standing to urge the question on 
appeal. It is the Government’s further position that there 
was a plentitude of evidence to sustain the verdict of the 
jury. 

II 

The trial judge’s observation, during the course of his 
charge to the jury, that appellant did not deny a statement 
attributed to him to the effect that he occasionally pur¬ 
chased narcotics for persons other than himself, although 
technically erroneous, is not properly before this Court, 
no objection or exception having been made thereto in the 
lower court. If it be assumed, however, that the issue 
is subject to review, it seems manifestly clear, in view of 
appellant’s virtual admission on the witness stand that he 
was a procurer of narcotics, that he was not so prejudiced 
by the court’s faulty recollection as to be deprived of a fair 
trial. 

ARGUMENT 

I 

Appellant’s Failure to Move for Judgment of Acquittal in the 
District Court, Precludes on Appeal an Attack Upon the 
Sufficiency of the Evidence to Demonstrate Absence of En¬ 
trapment. However Viewed, the Issue of Entrapment Was 
Properly Submitted to the Jury 

The appellant contends that he had no independent intent 
to commit the criminal offense for which he was charged in 
the indictment, but was entrapped into such a course of 
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action upon tlie representations of Police Officer Longo and 
the informer Bray. He argues, therefore, that the trial 
court erred in failing to enter a judgment of acquittal on 
his behalf. 

It should be noted at the outset that appellant did not 
move for a judgment of acquittal in the trial court, either 
at the close of the Government’s case or at the conclusion 
of the case in its entirety. His failure to attack the suffi¬ 
ciency of the evidence in the court below, has, we submit, 
effectively foreclosed his right to urge the question on ap¬ 
peal. Colt v. United States, 160 F. 2d 650 (5th Cir. 1947); 
United States v. Earnhart. 153 F. 2d 472 (7th Cir. 1946), 
cert, denied 32S U. S. S5S, 66 S. Ct. 1350, 90 L. Ed. 1629; 
Tudor v. United States, 142 F. 2d 206 (9th Cir. 1944); 
Wayne v. United States, 13S F. 2d 1 (8th Cir. 1943), cert, 
denied 320 U. S. S00, 64 S. Ct. 429, SS L. Ed. 4S3; and see 
Cratty v. United States, 82 U. S. App. D. C. 236, 163 F. 2d 
844 (1947). 

In any event, the question here under consideration seems 
patently without merit. The law as it pertains to entrap¬ 
ment was dispositivelv explored and settled in Sorrels v. 
United States, 287 U.*S. 435, 53 S. Ct. 210, 77 L. Ed. 413 
(1932). The Supreme Court there said, in pertinent part: 

It is well settled that the fact that officers or em¬ 
ployees of the Government merely afford opportuni¬ 
ties or facilities for the commission of the offense does 
hot defeat the prosecution. Artifice and stratagem 
may be employed to catch those engaged in criminal 
enterprises. The appropriate object of this permitted 
activity, frequently essential to the enforcement of the 
law, is to reveal the criminal design: to expose the il¬ 
licit traffic, the prohibited publication, the fraudulent 
use of the mails, the illegal conspiracy, or other of¬ 
fenses, and thus to disclose the would-be violators of 
the law. A different question is presented when the 
criminal design originates with the officials of the Gov¬ 
ernment, and they implant in the mind of an innocent 
person the disposition to commit the alleged offense 
and induce its commission in order that thev mav prose¬ 
cute. [287 II. S. at 441] 
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* # * In Newman v. United States [299 Fed. 128] 
the applicable principle was thus stated by Circuit 
Judge Woods: “It is well settled that decoys may 
be used to entrap criminals, and to present opportunity 
to one intending or willing to commit crime. But de¬ 
coys are not permissible to ensnare the innocent and 
law-abiding into the commission of crime. When the 
criminal design originates, not with the accused, but 
is conceived in the mind of the government officers, and 
the accused is by persuasion, deceitful representation, 
or inducement lured into the commission of a criminal 
act, the government is estopped by sound public policy 
from prosecution therefor.” (Citations omitted.) 
[2S7 U. S. at 445] 

Application of the above principles to the facts of the 
instant case immediately reveals the utter vacuity of the 
appellant’s contention that he was entrapped into the il¬ 
legal purchase and sale of narcotics by Police Officer 
Longo. The uncontradicted and undenied evidence dis¬ 
closed that the appellant was a drug addict, that his wife 
was both an addict and a peddler of narcotics, that he was 
intimately familiar with the prices and sources of supply 
of the drugs, and that he was altogether disposed, without 
the slightest exhortation, to obtain them upon the police 
officer’s request. These facts refute any suggestion that a 
criminal design was inculated on the mind of the appellant 
by Officer Longo. On the contrary, it may be reasonably 
concluded that the appellant was predisposed to engage in 
the illicit traffic of narcotics, and, afforded the opportunity, 
was ready, willing, and possessed with the means to carry 
out such criminal activity. The defense of entrapment is 
not available under these circumstances. Cratty v. United 
States, S2 U. S. App. D. C. 236,163 F. 2d S44 (1947); United 
States v. Sherman , 200 F. 2d S80 (2d Cir. 1952); United 
States v. Perkins, 190 F. 2d 49 (7th Cir. 1951); United States 
v. Chiarella. 184 F. 2d 903 (2d Cir. 1950); Rev’d on other 
grounds, 341 L. S. 946, /I S. Ct. 1004, 95 L. Fd. 13/0. 

In an effort to sustain the defense of entrapment, how¬ 
ever, the appellant claimed that he had never previously 
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engaged in the narcotics trade, and that he did so on April 
16 only as a favor to, and out of sympathy for, Longo and 
Bray who purported to he “sick” and “suffering.” Proof, 
or even suspicion of, prior violations, however, is not a ne¬ 
cessary prerequisite to establish the absence of entrap¬ 
ment. Sicallum v. United States , 39 F. 2d 390 (8th Cir. 
1930): see United States v. Perkins, supra; Butler v. United 
States, 191 F. 2d 433 (4th Cir. 1951); Price v. United States, 
56 F. 2d 135 (7th Cir. 1932). And whether Longo and 
Bray induced the appellant to obtain narcotics for them 
under the guise of illness, was simply, in view of the con¬ 
flicting evidence on this question, a question of fact for the 
jury's determination. Sorrels v. United States, supra; 
United States v. Lemons, 200 F. 2d 396 (Ttli Cir. 1952); see 
C-ratty v. United States, supra; Wall v. United States, 65 
F. 2d 993 (5th Cir. 193S): Hunter v. United States, 62 F. 2d 
217 (5th Cir. 1932). 

II 

The Trial Court's Comment to the Jury That Appellant Did 
Not Deny a Statement Attributed to Him to the Effect That 
He Occasionally Purchased Narcotics for Persons Other Than 
Himself. Although Technically Erroneous, Is Not Properly 
Before This Court, No Objection or Exception Having Been 
Made Thereto in the Lower Court. In Any Event, the Er¬ 
roneous Statement Did Not Deprive Appellant of a Fair Trial 

A. Having failed to object or except to the misstatement 
of fact contained in the trial court , s charge , appellant 
is without standing to raise the issue on appeal. 

It is, of course, undisputed that the trial judge, while 
commenting upon the evidence during the course of his 
charge to the jury, erroneously stated that appellant failed 
to deny having once admitted to a police officer that he oc¬ 
casionally purchased narcotics for others. We submit that 
the question, in view of the appellant’s failure to call the 
error to the attenton of the trial judge, and thus permit a 
correction, is not properly reviewable on appeal. Rule 30, 
Federal Rules of Criminal Procedure, provides in pertinent 
part, as follows: 


# # • No party may assign as error any portion of 
the charge or ommission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. 

In Villaroman v. United States, 87 U.S. App. D. C. 240, 
242,1S4 F. 2d 261, 262 (1950), this Court carefully explained 
the necessity for strict compliance with the rule as a con¬ 
dition to an assignment of error on appeal: 

* • # The requirement is for the sound and practical 
purpose of affording the court an opportunity to make 
any additions or corrections that may be deemed ap¬ 
propriate before the jury retires to consider its ver¬ 
dict. A failure to make objections to the charge deprives 
a judge of the final opportunity for consideration and 
action which mav avoid serious error resulting in a 
futile trial. So, in fairness to the court, the parties, 
and the administration of justice itself, there should be 
compliance with the rule. It was not followed in this 
case. Therefore, we must hold the assignment of error 
invalid. 

The reasoning set forth in Villaroman has been applied 
by the Federal courts with virtual uniformity where, as in 
the instant case, it is contended for the first time on appeal 
that the trial court, in his charge to the jury, has mistakenly 
construed or improperly emphasized various evidentiary 
matters. s Coppersmith v. United States , 176 F. 2d 353, 
354 (4th Cir. 1949); Berenbeim v. United States, 164 F. 2d 
679, 6S5 (10th Cir. 1948), cert, denied 333 U.S. 827, 6S S. Ct. 
454, 92 L. Ed. 1113; Bates v. United States, 156 F. 2d 108, 
109 (5th Cir. 1946); Baker v. United States , 115 F. 2d 533, 

5 We fully recognize that errors in an instruction to the jury which 
affect substantial rights of an appellant may, and often are, con¬ 
sidered on appeal, despite the fact that no objection or exception 
thereto has been made in the trial court. Rule 52 (b), Federal Rules 
of Criminal Procedure. E.g., Robertson v. United States, 84 U. S. 
App. D. C. 185, 171 F. 2d 345 (1948); c/., Simmons v. United States, 
— U. S. App. D. C. —, No. 11,372, decided March 6, 1953 It is the 
Government’s position in this case, as we shall show in Point B. infra, 
that the misstatement of the trial judge here under consideration, 
does not rise to the dignity of a substantial error. 
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541-542 (Sth Cir. 1940, Cert, denied 312 U.S. 692, 61 S. Ct. 
711, S5 L. Ed. 112S; Walker v. United State.?, 93 F. 2d 3S3, 
394 (Sth Cir. 1937), Cert, denied 303 U.S. 644, 58 S. Ct. 642, 
82 L. Ed. 1103; Luccioni v. United Staten. 41 F. 2d 741, 
742 (6th Cir. 1930), cert, denied 2S2 U.S. 878, 51 S. Ct. 81, 
75 L. Ed. 775: .V or man v. United States, 20 App. D.C. 494, 
497 (1902). 

It is respectful}' submitted that the appellant, in fail¬ 
ing to object in the court below to the error contained in 
the charge to the jury, is foreclosed from urging such error 
on appeal. 

B. The trial court's erroneous statement to the jury did not 
deprive appellant of a fair trial. 

It would seem perfectly clear that, under the circumstances 
of this case, the trial court's misstatement of fact to the 
jury did not constitute such prejudicial error as to deprive 
the appellant of a fair trial. 

In the first place, it is axiomatic that, “in submitting 
the case to the jury, the judge may, in his discretion, ex¬ 
press his opinion upon the facts, provided no general rule 
of law is incorrectly stated, and provided the jury is given 
clearly to understand that the jurors are not bound by the 
judge's opinion, but are left free to exercise their own 
judgment.” Russell v. United States, 12 F. 2d 683, 6S6 (6th 
Cir" 1926), cert, denied 273 U.S. 708, 47 S. Ct. 100, 71 L. Ed. 
851; Fook v. United States, 82 U.S. App. D.C. 391, 164 F. 
2d 716 (1947), cert . denied 333 U.S. S38, 6S S. Ct. 60S, 92 
L. Ed. 1122: Beck v. United States, 78 U.S. App. D.C. 10, 
140 F. 2d 169 (1943): Bartlett v. United States, 166 F. 2d 
928 (10th Cir. 194S). Implicit in the above rule is the recog- 
nitition of human fallibility when reliance is placed upon 
one’s recollection. See United States v. Bob , 106 F. 2d 37, 
40-41 (2d Cir. 1939) cert, denied 30S U.S. 5S9, 60 S. Ct. 115, 
S4 L. Ed. 493. That the defendant shall not suffer prejudice 
in the event of faulty recollection, however, the rule admon¬ 
ishes the court to leave no doubt in the jurors’ minds that it 
is their recollection of the evidence which must ultimately 
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control. An examination of the case presently before the 
Court eloquently reveals the meticulousness with which the 
trial judge complied with the dictate of the rule. At the very 
outset of his instruction, he advised the jury that “If your 
recollection and your understanding of the evidence should 
in any particular differ from the Court’s recollection or the 
Court’s understanding, then it is your recollection and your 
understanding that must prevail, because, as I said before, 
the final decision on the facts is within your province.” 
(App. 39). Again, when commenting upon what proved 
to be the inaccurate recollection of the appellant’s testi¬ 
mony, the court once more cautioned the jury that it was 
their own recollections which must predominate (App. 
40). And finally, at the conclusion of his instruction, 
the court retiterated that “my comments on the evidence 
and on the facts are not binding on you, # * *. You are 
the sole judges of the facts.” (App. 41). 

It is submitted that, in view of the inordinate care ex¬ 
ercised by the court in communicating to the jury that, 
in reaching a verdict, tliev were to be governed onlv bv their 
own recollections of the evidence, it cannot be successfully 
maintained that they were misled by the judge’s incorrect 
remembrance of a portion thereof. The fact that the mis¬ 
statement appears to have made no impression upon defense 
counsel lends weight to the conclusion that the jurors, in 
all probability, were likewise affected. 

In the second place, assuming, for purposes of argument, 
that the jury accepted the court’s inaccurate recollection 
of appellant’s testimony, that circumstance, we submit, could 
not have added materially to the abundance of evidence al¬ 
ready in the jury’s possession which utterly refuted the 
appellant’s defense of entrapment. Acceptance of the 
court’s version of the evidence, it is true, would have per¬ 
mitted the jury to infer that the sale of narcotics to Officer 
Longo on April 16, 1952, was not the appellant’s first such 
venture. But, as we have heretofore pointed out, a mere 
showing that no prior criminal acts had been committed 
does not, in itself, establish entrapment with respect to 
.current criminal activity. E. g., United States v. Perkins , 




supra; Price v. Untied States, supra. Whether or not the 
jury chose to believe that the appellant was a professional 
dealer in narcotics, his manner of participation in the par¬ 
ticular sale for which he was indicted effectively removed 

V 

any question as to entrapment. 

Finally, an examination of the colloquoy in which appel¬ 
lant denied that he had admitted his involvement in occa¬ 
sional narcotics sales discloses that such denial was so 
qualified and equivocal as to destroy its evidentiary value: 

Q. And also, in accordance with what Captain Layton 
testified, you told him on occasions you helped friends 
Out by getting narcotics for them, is that correct? 

A. Xo. sir. I never told him that. 

Q. What, if anythin:?, did you tell him? 

A. T told him I didn’t know, the only people I knowed 
that I could procure narcotics from had already been 
arrested; that only left me one person that I knew I 
could procure drugs from. (App. 33). 

Unquestionably, the appellant, by his own admission on 
the witness stand, was not a novice in the narcotics busi¬ 
ness. Thus, the trial judge’s recollection that appellant 
had not contradicted a prior acknowledgement of occasional 
drug peddling, was, in fact, a substantially accurate analysis 
of the evidence. Submission of this impression to the jury, 
therefore, could not have improperly prejudiced the appel¬ 
lant in any of his legal rights. His contention to the con¬ 
trary is, we submit, without merit. 

CONCLUSION 

It is respectfully submitted that the judgment of the trial 
court is correct and that the conviction should be affirmed. 

Charles M. Irelax, 
United States Attorney. 
Johx D. Lane, 

William R. Glendox, 
William J. Peck, 
Alexaxder L. Stevas, 
Assistant United States Attorneys . 
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APPENDIX 

5 Dante Longo, was called as a witness for and on 
behalf of the Government and, being first duly sworn, 

was examined and testified as follows: 

Direct examination. 

By Mr. Lane: 

Q. Will you give us your name and assignment, please? 
A. Officer Dante Longo; Narcotics Squad, Metropolitan 
Police Department. 

Q. Were you so assigned in April of this year? 

A. Yes, sir. 

Q. During that month, were you ordered by your su- 
period to conduct an undercover surveillance? 

A. Yes, sir. 

Q. Were you in plainclothes? 

A. Yes, sir. I was. 

6 Q. Directing your attention to Wednesday, April 
16th, about 8:00 P. M., where were you ? 

A. I had just about arrived at the defendant’s home, 
2427 K Street, Northwest. 

Q. When you arrived there what, if anything, did you 

do? 

• # # • 

A. We were right in front of the premises, waiting for 
the defendant’s wife. 

Q. You waited there. I understand from what you say, 
you were not waiting for this defendant. Is that correct? 
A. That is right. 

Q. Did he come, or did you see him? 

A. Yes, sir. About 9:45 the defendant was walking on 
K Street and he came up to my automobile and entered 
my car. 

Q. What, if any, conversation did you have with him? 

A. Well, the defendant asked me what I was waiting 
for, and I told the defendant I was waiting for his wife 
to purchase some heroin, and the defendant said,—or 

7 then I asked the defendant if he could score for us. 

Q. What, if anything, did he reply? 

A. He said yes, sure. 

Q. Tell us in your own way the transaction, what con¬ 
versation you had, if any, and what action took place be¬ 
tween you and him, if any, from that point on? 
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A. Well, I asked the defendant how many capsules he 
could get me, and the defendant replied that the least he 
could get would be ten capsules. And I asked the price, 
and the defendant said it was two dollars per capsule. 
And then the defendant directed me to drive to Eighth 
and Taylor Streets, Northwest, where the defendant asked 
me- 

The Court: Where? 

The Witness: Eighth and Taylor Streets. 

The Court: Is that in the District of Columbia? 

The Witness: Yes, sir. The defendant asked me what 
he would get out of the transaction. 

Bv Mr. Lane: 

ml 

Q. What, if anything, did you tell him when he asked 
you that? 

A. I told him I would give him some money, but he 
insisted he wanted one of the capsules. 

Q. So, when you got to Eighth and Taylor Streets, where 
did he go, what did he do? 

A. Before he got out of the car, I gave him twenty 
S dollars Metropolitan Police Department advance 
funds, and then the defendant got out of mv auto- 
mobile and disappeared from my view. 

Q. Did he return at any time? 

A. Y~es, sir. He returned about 15 minutes later and 
handed to me a white Kleenex containing nine capsules, 
each of them containing a white powder. 

Q. What, if anything, did you do with these nine cap¬ 
sules ? 

A. After arresting the defendant, I returned to the 
office of the Narcotics Squad, where I turned the evidence 
over to Officer Herring. 


• * • • 

10 Q. Officer Longo, when you received, as you stated, 
certain capsules from this defendant, did they bear 
on them tax paid stamps? 

A. No, sir. 

Q. What, if anything, did you do with them? 

A. I returned to the office of the Narcotics Squad, and 
turn the nine capsules and the Kleenex over to Officer 
Herring. 

• • • • 


17 


11 Q. As the result of your investigation, did you 
present yourself to the United States Commissioner? 

A. Yes, sir. I did. 

Q. What did you obtain from him, if anything? 

A. A Commissioner’s arrest warrant for the defendant. 

• ♦ # # 

Cross-examination. 

* # • • 

Q. And at the time you went to the defendant’s home at 
2427 K—that is his home, is it not ? 

12 A. Yes, sir. 

Q. Were you alone? 

A. Xo, sir. I went with the confidential employee. 

Q. What is that confidential employee’s name? 

A. Wesley Bray. 

Q. Now, you refer to him as a confidential employee. 
Do you happen to know what the scope of his employment 
—what the nature of his employment was? 

• it# 

The Witness: He was to act as an informer for the Met¬ 
ropolitan Police Department. 

By Mr. Williams: 

Q. Now, as an informer, Officer,—was it by virtue of his 
information that you went to 2427 K Street? 

A. No, sir. It was my idea. 

Q. It was your idea to go to 2427 K Street? 

13 A. That night; yes, sir. 

• * * • 

Q. Had you ever been there before April 16th? 

A. Not that day; no, sir; I don’t believe so. 

Q. Well, suppose we say at some other day prior to 
April 16th, had you ever gone to this place? 

A. Yes, sir. I had. 

Q. And on whose invitation did you go there? 

A. At the defendant’s wife’s. 

Q. Did you ever go there at this defendant’s invitation? 
A. No, sir. 

Q. Had you met the defendant prior to April 16th? 

A. Yes, sir. I had. 

Q. You knew his name? 

A. Yes, sir. 

Q. You knew he was an addict, at that time? 

A. At what time, sir ? 


14 
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Q. Prior to April 16th. 

A. Well, I met him on a couple of occasions prior to 
the 16th. 

Q. Officer, my question was, did you know prior to 
April 16th whether or not this defendant was an addict? 

A. Yes, sir. I did. 

The Court: Well, did you know whether he was an 
addict? 

The Witness: Yes, sir. 

The Court: Well, what did you know, that he was or 
was not an addict? 

The Witness: That I knew he was an addict. 

The Court: Well, answer, please. 

By Mr. Williams: 

Q. Xow, Officer, how did this information that the de¬ 
fendant was an addict, come to you? Was it by virtue of 
your personal observation? 

A. Yes, sir; and through his wife, and through the de¬ 
fendant himself. 

Q. Prior to April 16th, did you see the defendant have 
any dealings with narcotics? 

A. What do vou mean, he and I directlv? 

Q. Yes, he and yourself directly. 

15 A. Xo, sir. I didn't. 

• • # • 

Q. Well, now, coming down to April 16th, did you see 
him that day? 

A. The confidential employee? 

Q. Yes, sir. 

A. Yes, sir. I did. 

Q. Do you know what time it was ? 

A. It was approximately eight o'clock at Fifth and East 
Capitol Streets, Southeast. 

16 Q. And did you make an appointment to meet him 
there. Officer? 

A. Yes, sir. I did. 

Q. And when you picked him up there, where did you 
go? 

A. We drove around, hunting for another peddler of 
narcotics, and we couldn’t find him at a certain place, and 
then at my suggestion we drove to 2427 K Street, North¬ 
west. 

Q. Xow, at your suggestion, you say, Officer. What was 
the purpose for driving to 2427 K Street? 
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A. To meet the defendant’s wife. 

Q. And did you find her? 

A. Well, after I made the purchase of narcotics from 
the defendant, I did. 

Q. No, prior to that. 

A. No, sir. I didn’t. 

Q. About how long would you say you stayed there in 
front of 2427 K Street? 

A. About an hour and a half, sir. 


17 Q. Did your confidential employee have occasion to 
enter the premises at 2427 K Street during that hour 
and a half you were parked there? 

A. Yes, sir; I believe so, to see if the defendant’s wife 
had called, or see if she was in her home vet. 

The Court: What was your purpose in endeavoring to 
see the defendant’s wife? 

The Witness: To make a purchase of narcotics. 

By Mr. Williams: 

Q. Now, Officer, there came a time when you saw this 
defendant while you were parked there in front of his 
house, did it not? 

A. That is right, sir. 

Q. When you first observed the defendant, what was he 
doing? 

A. He was walking, sir. 

Q. And where was your confidential employee at that 
time? 

A. I believe he was with me, sir, in the car. 

Q. And do you recall what, if anything, your confiden¬ 
tial employee said to this defendant when he saw him 
coming down the sidewalk? 

A. Before he entered the car? 

Q. Yes. 

A. He said “Here comes Louise’s husband”. 

Q. Not what he said to you—what he said to him. 

IS A. I believe he asked the defendant where his wife 
was at. 

Q. And do you recall what the defendant’s reply was? 

A. I don’t remember the exact words, but something 
like he didn’t know where she was at, or he hadn’t seen 
her. 
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Q. And about that time, your confidential employee 
asked him a question, did he not, concerning narcotics? 

• # # # 

The Witness: I don’t recall that, sir. 

Bv Mr. Williams: 

Q. Well, now, Officer, is it a fact that Mr. Bray, your con- 
fidenital employee, carried on this conversation with the 
defendant while Mr. Bray sat in the car beside you? 

A. We both,—the confidential employee and myself,— 
talked with the defendant. 

19 Q. You had a conversation with the defendant, 
also? 

A. Yes, sir. 

Q. Do you recall what your conversation with the de¬ 
fendant was? 

A. I asked him where his wife was, and what time she 
would return, and the defendant said that he didn’t know. 
And I asked the defendant if he could score for us, and 
the defendant replied that he could. 

• * # # 

20 Q. You say, Officer, that there did come a time 
when the defendant entered your car? 

A. Yes, sir. 

Q. At whose invitation, Officer, did the defendant enter 
your car? 

A. I believe he just entered, sir. There was no invita¬ 
tion. 

Q. Isn’t it a fact he got into the car after you asked 
him to do something for you? 

A. After I asked him where his wife was; yes, sir. 

Q. And then you asked him if he could score for you, 
I think you said. 

A. After he got into the automobile. 

Q. Did you ask him that before he was in the car, or 
after he was in the car? 

A. After he was in the car, sir. 

Q. Did he have conversation with Mr. Bray? 

A. Did he have a conversation with Bray? 

Q. Yes. 

A. Well, as I said before, all three of us were in the con¬ 
versation,—the defendant, Bray, and myself. 

Q. Well, now, did Mr. Bray say anything to him 

21 about narcotics? 

A. I don’t recall what he said, but I imagine dur- 


21 


ing the course of the conversation between the three of us, 
he did. 

Q. Isn’t it a fact that you knew Mr. Bray was an ad¬ 
dict? 

A. Yes, sir. 

Q. And isn’t it also a fact, Officer, that you knew that 
Mr. Bray had been associated with this defendant and his 
wife ? 

A. Yes, sir. 

Q. Now, the defendant entered your car, and you pro¬ 
ceeded to go to an address, did you not? 

A. To a street, sir,—not an address. 

Q. To a street? 

A. Yes, sir. 

Q. Now, did you tell the defendant w r hat street you were 
going to? 

A. No, sir. I didn’t. The defendant directed me to 
drive to the street. 

Q. And where did he direct you to drive? 

A. Eighth and Taylor Streets, Northwest. 

♦ # * • 

22 Q. Is that the address to which you wanted to go ? 
A. Well, as I said before, the defendant told me or 

directed me where to go. I didn’t know where we were 
going. 

• • * • 

23 Q. Now, how much money did you give the defend¬ 
ant, Officer? 

A. Twenty dollars Metropolitan Police Department ad¬ 
vance funds. 

Q. Where were you when you gave him this twenty dol¬ 
lars, Officer? 

A. I believe we were enroute or had just arrived at 
Eighth and Taylor Streets. 

• # * * 

24 Q. Did you give him this money, or did your con¬ 
fidential employee give him this money? 

A. I gave him this money, sir. 

Q. Calling your attention. Officer, to the time that you 
gave it to him, was he in the car, or out of the car? 

A. He was in the car. 

• • • • 


Q. At that time did you tell him what you wanted him 
to get? 

• • # • 

25 A. Well, it was understood before we left the area 
of 2427 K Street, what the transaction was going to 

be about. 

• • • • 

Q. All right. You talked to him and explained to him 
what you wanted him to do with the twenty dollars,—is 
that what you are saying? 

A. As I said before, I asked the defendant if he could 
score for us, and the defendant said that he could. And I 
gave him—I asked the defendant how much a capsule would 
cost, and the defendant said two dollars, and the least he 
could get would be ten capsules. And that is the way I 
knew it would be twenty dollars. 

Q. You told him you wanted ten capsules? 

A. Xo, sir. I didirt tell him I wanted ten capsules. The 
defendant said the least he could get would be ten cap¬ 
sules, and it was agreeable to me. 

Q. So you gave him twenty dollars to get ten capsules? 
A. That is right. 

Q. Now, did there come a time in the course of your con¬ 
versation with the defendant that you told the defendant 
you were an addict? 

A. I believe prior to the 16th, when I was talking 

26 to the defendant on the occasion of a meeting, the 
defendant asked me if I was on the stuff, meaning 

heroin, and I told him I was just snorting and just 
chipping. 

The Court: "Would you repeat those words? 

The Witness: Snorting and chipping. 

The Court: What does that mean? 

The Witness: Snorting is taking heroin through the 
nose, and chipping means occasionally, not addicted to the 
narcotic. 

• • • • 

Q. Now, Officer, calling your attention that occasion 
prior to April 16th when you had this conversation, you 
say, with the defendant, when you first met the defendant, 
do you recall that occasion? 

A. Vaguely, sir. I don’t know the date or the time. 

Q. Do you remember any conversation you had with the 
defendant? 
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27 The Court: I think that is going far afield, Mr. 

Williams. 

Mr. Williams: I might explain, Your Honor, why I am 
asking this. 

The Court: You may come to the Bench. 

Mr. Williams: Thank you, Your Honor. 

(Thereupon, Counsel and the Reporter approached the 
Bench and, out of the hearing of the jury, the following 
colloquy ensued:) 

Mr. Williams: What I wanted to explain, Your Honor, 
was that the acquaintanceship with this defendant had 
started before April 16th. 

The Court: What bearing does that have on the issues 
in this case? 

Mr. Wiliams: There is a question—I might tell Your 
Honor now, that the defense is entrapment. Now on that 
theory, I wanted to show they didn’t just meet on April 
16th, neither did the conversation begin then. 


28 The Court: You admit he transferred narcotics to 
the Officer? 

Mr. Williams: Yes, sir. No denial there. 

• # • • 

(Thereupon, Counsel and the Reporter resumed their sta¬ 
tions in the Court room and the following proceedings were 
had in the hearing of the jury:) 

# # • # 


29 By Mr. Williams: 

About how many times, Officer, would you say that you 
had gone to this defendant’s house prior to April 16th? 

A. About five times, sir. 

Q. About five times. Now, upon each occasion you had 
gone there, did you see this defendant? 

A. Had I seen him each time? 

Q. Yes. 

A. No, sir. One or two times. He would be standing 
in the doorway. I would wave to him and he would wave 
back. 

• • • • 
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32 Q. Officer, did there come a time in your conversa¬ 
tion with the defendant on April 16th that you had 
occasion to tell the defendant that you were ill? 

A. No, sir. There was never a time like that. 

Q. Did your confidential employee say that he was ill, 
or did vou hear him sav that? 

A. No, sir. I never heard him say that. 

• • • • 


Q. About how long would you say you were parked at 
the southeast corner of Eight and Taylor Streets, North¬ 
west ? 

• # • • 


33 A. Well, I was parked there for a very few min¬ 
utes, and the defendant got out of the car, and was 

gone about 15 minutes, and then returned to the car. As 
soon as he returned to the car he handed me the Kleenex and 
the nine capsules, each containing a white powder. We then 
left that area. 

Q. And when you left the area, Officer, where did you 

go? 

A. To the defendant’s home. 

Q. Now, you say the defendant brought you back nine 
capsules. You, in fact, had given him money for ten, had 
you not? 

A. Yes, sir. I did. 

• • • t 

34 Q. Officer, did this defendant hand the narcotics 
which he returned to your car with, to you, or to the 

confidential employee in the car with you? 

A. He handed them to me, sir. 


35 Q. Officer, isn’t it a fact that you did get, instead of 
nine, 13 capsules? 

A. No, sir. It isn’t. 

i • • i 

36 Q. Did Wesley Bray tell you that this defendant 
owed him some narcotics, and to give him three pills ? 

A. No, sir. He didn’t. 

• • • • 
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39 Q. Officer, regarding your visit to 2427 K Street, 

40 did there ever come a time when vou entered the 
premises there? 

A. No, sir. 

Q. Did you ever send anyone inside those premises? 

A. Yes, sir. 

Q. Who was that person? 

A. The confidential employee. 

Q. Was that Wesley Bray? 

A. Yes, sir. 

Q. Do you know when that was, Officer ? 

A. On several occasions. 


Q. Did you send the confidential employee into the prem¬ 
ises at 2427 K Street on the date of April 16th, Officer? 

A. Yes, sir. 

Q. And for what purpose did you send him there? 

A. To look for the defendant’s wife. 

Q. And what did you want with her, Officer? 

A. To purchase more narcotic drugs from her. 


41 Q. To your knowledge, Officer, did this defendant 
sell narcotics? 

A. I beg your pardon? 

Q. To your knowledge did this defendant sell narcotics, 
that is, to your knowledge, on April 16th? 

A. He sold them to me. Yes, sir. 

Q. Did vou have knowledge that he sold them prior to 
April 16th? 

A. No, sir. 

• • • * 

Q. Officer, did you ask this defendant if he would go 
and purchase narcotics for you? 

A. Yes, sir. 

42 Q. Now, at the time you asked him, Officer, did he 
know who vou were,—vour real identitv? 

A. That I was a police officer? 

Q. Yes, sir. 

A. No, sir. He didn’t. 

• • • • 
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44 Redirect examination. 

By Mr. Lane: 

Q. Mr. Williams asked you if you pretended to be ill 
on the 16th, and your answer was no. Is that correct? 

A. That is correct, sir. 

Q You also told us you had been introduced to him on 
a prior occasion, as a mere occasional user in that 

45 respect. Is that correct? 

A. That is correct, sir. 

Q. He asked you if Wesley Bray ever claimed to be ill 
on that night, and you said no, as I understand it. 

A. That is correct. 

• # • • 

48 Sherwood H. Herring, was called as a witness for 
and on behalf of the Government and, being first duly 

sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Lane: 

Q. Will you give us your name and assignment, please? 
A. Sherwood H. Herring; Vice Squad. 

• • # • 

Q. Now, on April 16th, did you know an officer in your 
own squad by the name of Longo? 

A. Yes, I do. 

Q. Did you contact him that day at all? 

A. Yes, sir. 

Q. About what time was that, and what, if anything, 
transpired? 

A. It was about eleven-fifteen to eleven-thirty p. m. on 
the night of April 16th he brought me in nine capsules 
containing a white powder. 

49 Q. And what, if anything, did you do with them ? 

A. I made a preliminary field test of them, and I 

put them in an envelope initialed along with Officer Longo. 
Then I put it in another envelope, sealed it and delivered 
it to the United States Chemist. 

• • t • 

56 William P. Butler, was called as a witness for and 
on behalf of the Government and, being first duly 
sworn, was examined and testified as follows: 

• • • • 
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► 57 Q. Mr. Butler, where are you employed? 

A. I am employed in the Internal Revenue, Treas- 
k urv Department,—Bureau of Internal Revenue. 

Q. And are you a field chemist for this district? 

A. Yes, I am. 

• # • • 

* 58 Q. Showing you what has been marked Govern¬ 

ment Exhibit 1 for identification, is that the Metro¬ 
politan Police evidence envelope about which you have been 
testifying? 

A. Yes. This is the envelope that it was delivered to 
the laboratory in. 

► Q. Now, Mr. Butler, after that material was turned over 
to you, what, if anything, did you do with it? 

" A. I made a chemical analysis of the contents of this 

small envelope. After having marked and recorded this 
information I then opened each envelope and re- 
k 59 moved the content and analyzed it chemically. 

Q. What was in there, and what was the contents ? 
r A. The contents of this small envelope were nine cap¬ 

sules, each capsule containing heroin hydrochloride, qui¬ 
nine hydrochloride and milk sugar. 

t • • • 

Q. How many grains? 

** A. Originally there were twelve grains in the nine cap¬ 

sules. 

• • • • 

61 John B. Layton, was called as a witness for and 
on behalf of the Government and, being first duly 

sworn, was examined and testified as follows: 

Direct examination. 

• # • • 

Q. You are a Captain in the Metropolitan Police De¬ 
partment, are you not? 

A. Yes, sir. 

Q. Were you in charge of that Squad in April of 1952? 
A. I was, sir. 

• * • • 

62 Q. Were you present when this defendant was 
arrested? 

A. I was, sir. 



28 


Q. Where was he arrested, Captain Layton? 

A. At his home, 2427 K Street, Northwest. 

Q. Did you speak to him? 

A. I did, sir. 

i • i • 

63 Q. At that time what, if anything, did he tell you ? 

A. He admitted being a user of narcotics. He de¬ 
nied that he was in the business of selling narcotics, 
but said that he had on occasions bought narcotics for other 
individuals. He said that he had only done that on occa¬ 
sions, that his wife had done much more of it. 

• • • • 

Cross-examination. 

Bv Mr. Williams: 

m 

• • • • 

65 Q. Now, the defendant told you, Officer, that he 

66 used narcotics? 

A. He did. 

Q. Did he tell you what the extent of that use was? 

A. He said that he used about two capsules of heroin 
every other day. 

Q. Did he tell you from where he secured those narcotics? 
A. Yes. He said that there was only about one place 
that was left available to him to obtain narcotics. Do you 
want the location? 

• • t • 

6S James Acquilla Rucker, the defendant, was called 
as a witness for and in his own behalf and, being first duly 
sworn, was examined and testified as follows: 

Direct examination. 

Bv Mr. Williams: 

t • t • 

69 Q. Mr. Rucker, about 8:30 on April 16th, did any- 

70 body come to your house? 

A. Yes. Weslev Brav did. 

m w 

fit# 

Q. Who is Wesley Bray? 

A. He’s a friend of my wife and a friend of mine. 

Q. In what connection did you know Wesley Bray, or 
were you friends? 

A. I knew him as being a drug addict. 
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Q. What was the purpose of his coming to your house? 
A. He came there and stated that he was sick, and asked 
if my wife was there. 

Q. And was there a further conversation between you? 
A. Yes, sir. 

Q. What was that conversation? 

A. After I told him my wife wasn’t there, he asked me 
if I could procure some drugs for him. 

Q. And what else did he say? 

71 A. He told me that he was sick. 


Q. Now, did there come a time when you met another 
person, that is, you were introduced to another person by 
Weslev Brav? 

A. Yes, sir. He came another time, before then, the 
third time, I met him, as I was walking toward my house. 

Q. You were walking toward your house? 

A. Yes, sir. 

Q. Where had you been? 

A. I had been out trying to procure the children some 
milk, in the neighborhood, some store. 

Q. Where were they when you saw them this time ? 

A. Parked in front of my house. 

Q. And was there conversation between vou at this time ? 

A. Sir? 

Q. Did you have a conversation with them at this time? 

A. Yes, sir. 

72 Q. And what was that conversation? 

A. They called me and asked me had my wife 
returned, and I told them no. Then they asked me if 1 could 
procure some drugs for them. 

Q. You say that- 

The Court: Who is they? 

The Witness: Wesley Bray and Dante Longo. 

By Mr. Williams: 

Q. Who was doing the talking with you? 

A. Wesley Bray asked me to begin with. 

Q. And what conversation, if any, did you have with 
Officer Longo ? 

A. I had conversation with him after I got into the 
car. 

Q. What was that conversation? 
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A. He told me that he also was sick, his snorting was 
down, asked me would I be so kind as to procure drugs for 
both of them. 

The Court: Why did you get in the car? Did they ask 
vou to s:et in the car? 

The Witness: Yes, sir. The door was open. They didn’t 
ask me, but they just opened the door and I got in and 
continued the conversation with them. 

By Mr. Williams: 

Q. Now, this conversation you had with Officer 

73 Longo with regards to his snorting,—do you recall 
that ? 

A. Yes, sir. 

Q. What was that conversation? 

A. He told me that he snorted when I asked him did 
he use drugs, because he didn’t look to me to be the type 
that uses them. 

Q. And did he tell you he had that habit? 

A. He didn’t exactly say he had that habit, but this 
particular time he told me he was suffering, too. 

Q. Did he describe his suffering to you? 

A. No, sir. He didn’t describe it to me. 

Q. Now, you admit you use narcotics, or you did? 

A. Yes, sir. 

Q. Have you ever suffered because of not having nar¬ 
cotics? 

A. Yes, sir. 

Q. And are you familiar with the suffering of the body 
as the result of the lack of narcotics? 

A. Yes, sir. 

Q. Now, when Officer Longo told you he was suffering, 
what did that mean to you? 

A. It meant he had pains in his stomach, he was nervous, 
weak in the knees, and that his back hurt him. 

Q. And did Wesley Bray tell you also that he was suf¬ 
fering? 

74 A. Yes, sir, both at the time he entered my house 
and the last time when they accosted me on the street. 

Q. Now, there came a time when you left 2427 K Street, 
that is, in an automobile? 

A. Yes, sir. 

Q. Where did you go? 

A. To Eighth and Taylor Streets. 

Q. Now, did you tell them where to go? 
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A. No, sir. I didn’t exactly tell them. They asked me 
if I could cop from the same person they had previously 
had my wife to go and cop from. 

Q. And who was that? 

A. A man by the name of Brother Turner. 

Q. Now, do you know where he lives? 

A. Yes, sir. I know where he lives. 

Q. Now, enroute, who gave the directions as to how to 
get there, if anyone? 

A. There were no directions. 

Q. You were carried there? 

A. Yes, sir. Wesley Bray was driving. He knew where 
the place was located. 

Q. Were you riding in the front or in the back seat? 

A. The back seat. 

Q. Now, there came a time when you got to Eighth and 
Taylor, did you not ? 

75 A. Yes. That is right. 

• • * • 

Q. Now, directing your attention to the time when you 
were given some money, who gave you some money? 

A. At the time they didn’t give me money until we got 
there. 

Q. Very well. Who gave you money? 

A. Dante Longo pulled out a twenty dollar bill, and 
he held it in his hand, and before he gave it to me, Wes 
said “Wait a minute. I want you to get something for 
me, too.” 

Q. Now, what were you to do with this twenty 

76 dollars that was given to you and this other money? 

A. I went in to procure the drugs for them. 

Q. Did they tell you what to do with the money? 

A. Yes. 

Q. What did they tell you to do? 

A. They told me to go in and get twelve pills for them 
at two dollars apiece. 

Q. And did they tell you where to get them from? 

A. Yes, sir. 

Q. Did they tell you the address? 

A. No, sir. They didn’t say the address. 

• • • # 

Q. Now, you did go into a house up there? 

A. Yes, sir. 

Q. And were you able to secure the narcotics? 
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A. Yes, sir. 

Q. And what did you do with them? 

A. I brought them back. 

Q. And to whom did you give them? 

A. I gave them to Wes Bray. 

Q. All right. Now, what happened from that point on? 

• • • • 

77 A. He took the pills that belonged to him, which 
was three, and gave the rest of them to Dante Longo, 

which was ten. And during the time we were going up there, 
Dante Longo had tried to make me take some money for my 
services, which I refused, because I told him I was doing this 
for Wesley Bray, that if he was a friend of his that was 
good enough for me. 

Q. How much money did he offer you ? 

A. He asked me what did I want, how much money did 
I want. I told him I didn’t want anything, but he kept 
insisting I take something. I told him if he would give me 
one capsule, I would be satisfied. 

Q. Did you get your one capsule? 

Q.' What^did you do with it? 

A. At the time he gave me the one capsule, Wesley 
Bray said that I owed him a capsule, and I gave the cap¬ 
sule at that time to Wesley Bray. 

Q. Now, was this as you stood there, or sat there in the 
car at Eighth and Taylor Streets, or was this while you 
were enroute to some other place? 

78 A. As soon as I came back they pulled off and that 
was while we were enroute. 

Q. Now, where did they carry you? 

A. They took me back home. 

• # t • 

79 Q. Well, now, was there any conversation between 
yourself and Bray as to you having some obligation 

to him, having owed him some capsules? 

A. Yes, sir. 

Q. What was that conversation? 

A. He had let me have some capsules previously when 
I was sick. That was the reason I felt obligated to him. 

Q. Now, at the time you were requested to secure some 
drugs for Officer Longo and Wesley Bray, did they tell you 
how many or how much or what quantity he wanted you 
to secure? 

SO A. No, sir. He didn’t. 

Q. Was there any discussion as to what the cost 
would be? 
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A. Yes, sir. I told him that if they copped a quantity 
they could get them cheaper and therefore save fifty cents 
on each capsule, because previously they had been giving 
my wife two dollars and a half to procure capsules for 
them. I told them if they copped ten or more they could 
get them for two dollars apiece, and they gave their con¬ 
sent. 

Q. Now, what were you making out of this transac¬ 
tion? 

A. I wasn’t making anything. At least, I didn’t ask 
for anything. 

t • • i 

82 Cross-examination. 


Q. But in any event you did answer Mr. Williams’ ques¬ 
tion when he asked you whether the man claimed addiction, 
vou said he didn’t do that, didn’t vou? He didn’t claim 
to be an addict, he claimed to be a part-time user. Isn’t 
that right? 

A. He never said he was a part-time user. He told me 
he snorted. 

83 Q. You also said he told you he did chip. 

A. I can’t recall that. 

Q. You stated something in answer to Mr. Williams to 
the effect that he didn’t exactly say he had the habit. 
That was vour answer. 

A. Yes, sir. He didn’t exactly say he had the habit. 

Q. In other words, you will at least admit he was not 
introduced to you as a person who was addicted, and didn’t 
look like one; isn’t that correct? 

A. Up to the time he told me he was suffering, he didn’t. 

Q. You claim he did state to you that he was suffering 
on this particular occasion when you got in the car with 
him? 

A. On April 16th. Yes, sir. 

Q. How much did they charge you for these capsules? 

A. How much did they charge me for those capsules 
that evening? Did who charge me? 

Q. Well, Turner, or whoever you bought them from. 

A. Two dollars apiece. 

Q. Two dollars apiece? 

A. Yes, sir. 

Q. How much did Bray give you, if anything? 

A. Bray didn’t give me anything. 
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Q. So all you had was the twenty dollar bill, is that 
correct ? 

S4 A. I thought you meant how much did Bray give 
me for going there. 

Q. No. How much money did he give you? 

A. Brav handed me a five dollar bill. 

Q. He did? 

A. Yes, sir. 

Q. This is the first time you testified about that, isn’t 
that correct? 

A. No, sir. I told him the same thing. 

Q. So you got twenty, according to your testimony, 
twenty dollars from Mr. Longo, and five from Bray. Is 
that correct? 

A. Yes, sir. 

Q. Did you bring back any change ? 

A. No, sir. 

Q. You brought how many capsules? 

A. Thirteen. They told me to try to get an extra one 
with the dollar. 

Q. I see. So you got thirteen for twenty-five dollars, 
is that right? 

A. Yes, sir. 

Q. How did you split them up? Tell us that again. 

A. I handed them to Wesley. He took three pills out 
of them and gave the rest of them to Mr. Longo. 

Q. In addition to that, you gave him another pill; 
So isn’t that correct? 

A. No, I didn’t give him another. I gave him 
another pill after Dante Longo gave me one, when he stated 
that I owed it to him. 

Q. As I recall, when Mr. Williams asked you, just a 
short time ago, how many you got, you said you got twelve 
at two dollars apiece. So that was incorrect, is that cor¬ 
rect? Now you say you got thirteen? 

A. Well, I said I did get thirteen. 

Q. Well, as I recall, what you told a short while ago, 
you said you got twelve at two dollars apiece. That is 
my recollection. 


S6 Q. Who did you purchase these capsules from at 
4107 Eighth Street? 

A. Brother Turner. 

Q. How long had you been purchasing drugs from him, 
for yourself or anyone else? 
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A. I had only been there once previously with my wife. 
Q. Is it not a fact that Officer Longo drove his own 
car over there and parked it? 

A. Sir? 

Q. Didn’t Longo drive over there that evening? 

A. No, sir. Wesley Bray drove over that evening. 
Longo was sitting on the right hand side. 

• * * * 

87 Q. And also, in accordance with what Captain 
Layton testified, you told him on occasions you helped 
friends out by getting narcotics for them, is that correct? 
A. No, sir. I never told him that. 

Q. What, if anything, did you tell him? 

A. I told him I didn’t know, the only people I knowed 
that I could procure narcotics from had already been 
arrested; that only left me one person that I knew i could 
procure drugs from. 

Q. Now, Mr. Bucker, on August 22nd, 1949 you were 
arrested and later convicted of petit larceny, is that cor¬ 
rect? 

A. Yes, sir. 

Q. Also in March, 1950, the same otfense? 

A. Yes, sir. 

8S Q. Also in March, 1951—the same offense? 

A. Yes, sir. 

# ♦ • # 


Redirect examination. 

By Mr. Williams: 

Q. Mr. Rucker, when you were requested to go and pur¬ 
chase these narcotics by Officer Longo and Wesley Bray, 
and I asked you why you agreed to go, what was your an¬ 
swer? 

A. I told you I was getting them on the strength Wesley 
Bray was my friend and because I owed him a debt. 

Q. And what was that debt? 

A. He had previously helped me before when I was sick. 

• • # • 

89 Rebuttal evidence on behalf of the Government. 

Mr. Lane: Officer Longo, please. 
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90 Direct examination. 

By Mr. Lane: 

Q. Officer Longo, you have previously been sworn. How 
manv capsules were turned over that evening of April 
16th? 

A. Nine capsules. 

Q. To whom were they turned over? 

A. Directly to me. 

Q. And what, if anything, happened to the tenth one, 
if you know? 

A. Beg your pardon? 

Q. What, if anything, happened to the tenth one? 

A. I don’t know, sir. 

Q. You gave him how much money? 

A. I gave the defendant twenty dollars Metropolitan 
Police Department advance funds. 

Q. Was Bray in your presence at that time? 

A. Yes, sir. 

Q. Did Bray give him anything—did Bray give him 
any money? 

A. Not to my knowledge, sir. 

• • • • 

91 Q. One other thing: That evening, did Bray in 
your presence feign or claim illness, to this de¬ 
fendant ? 

A. Xo, sir; not in any way. 

Q. Did you do the same thing? 

A. Xo, sir. I couldn’t, because I told the defendant that 
I was an actual user. 

Q. And you did not claim to be ill, is that correct? 

A. Xo, sir. 

Q. At any time prior to that during April when you 
encountered this defendant, did either Bray or yourself 
claim illness? 

A. Xo, sir. 

• • • • 

Cross-examination. 

• • • * 

94 Q. Officer, when the defendant returned to the car 
and gave you the narcotics which he had secured, did 
vou at that time give him anvthing? 
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A. No, sir. While the defendant was passing me the 
Kleenex containing the capsules, the defendant took out 
one of the capsules, from previous agreement in the trans¬ 
action. 

Q. You said previous agreement. What was that previ¬ 
ous agreement? 

A. That the defendant would get one capsule from me 
for getting me the narcotics. 

Q. Did you offer him any money? 

A. Yes, sir. I did. 

Q. And what did he say? 

A. He said he didn’t want any money, that he would 
rather have the capsule. 


95 The Court: Will counsel come to the Bench, 
please? 

• * • • 

The Court: Are there any prayers for instructions? 
Mr. Williams: I would like Your Honor to give the in¬ 
struction on entrapment. 


The Court: Yes. I will give instruction on entrapment. 
Mr. Williams: That is all. 

Mr. Laxe : One thing: It might be well to submit the 
first two counts. 

• # • • 


96 The Court: Yes. You may submit it on the first 
and second counts, or only the first. I will do it either 

way. 

Mr. Lane: The first is all right. 

The Court: Yes. I think one count is enough. I always 
explain to the jury these matters, that all three or two 
counts, as the case may be, are the same transaction and 
charge violation of the statute, so only one count will be 
considered. 

Mr. Lane: All right. I will just argue the first count. 

• • • • 


99 Mr. Williams: If the Court please, at this time, in 
view of the fact that I have been able to locate a wit¬ 
ness on behalf of the defense whose testimony I feel is cer- 
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tainly material to the defendant’s defense, I respectfully 
request the Court to grant me permission to put this witness 
on, and have him testify on behalf of the defendant. 

• # • * 

100 The Court: Well, I always like to give every de¬ 
fendant every opportunity to present his case. I will 

reopen the case and let you call the witness. 

Mr. Williams: Thank you, Your Honor. 

Thereupon Lloyd Wesley Bray, was called as a witness 
for and on behalf of the Defendant and, being first duly 
sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Williams: 

• • • • 

101 Q. Xow, specifically calling your attention to the 
time about eight or eight-thirty on the evening of 

April 16th, did you have an occasion to see this defendant? 
A. Yes, I did. 

Q. Where did you see this defendant? 

A. At his house. 

Q. Why did you go there, Mr. Bray? 

A. I came looking for his wife. 

• • • • 

Q. On this occasion, did you have a conversation with 
this defendant, Mr. Bray? 

A. If I did, it was very short, and I don’t recall what it 
was. 

Q. Do you recall what it was about? 

A. Probably it was to ask him where his wife was, and 
when she would be back in. 

• • • • 

Q. Did you see him at a later time that evening? 

102 A. Perhaps an hour or two later. 

* • • • 

103 Q. Xow, did you have a further conversation with 
this defendant? 

A. Yes. 

Q. What was that conversation? 

A. Well, after I learned his wife hadn’t returned, I 
asked him if it was possible for him to procure any nar¬ 
cotics. 
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Q. And did you tell him for whom you wanted him to 
procure these narcotics? 

A. Yes. 

Q. For whom? 

A. Myself. 

Q. And did you tell him anything about your physical 
condition, or anything? 

A. No. * 

104 Q. Was there any discussion between you about 
that? 

A. I don’t believe so. 

Q. Well, now, where was he to get these narcotics? 

A. That was something he kept to hisself. 

Q. You mean this defendant? 

A. That is right. 

• • • # 

Q. Did there come a time when the defendant secured 
some narcotics? 

A. Yes, sir. 

Q. Did there come a time when he gave you a pill? 

105 A. At that particular time? 

Q. Yes, on that evening. 

A. I don’t believe so. 

Q. Was there any discussion regarding the fact that 
he owed you some from some previous transaction? 

A. Yes. 

Q. What was that discussion? 

A. Well, he had owed me some from a little while before, 
and I asked him if he was able to pay me back, and he 
said he didn’t know whether it would be possible or not, 
but if he could get an extra one, that he would give it to 
me. 

Q. And did he get an extra one? 

A. I don’t recall. 

# * • • 

Q. Now, did you ever know this defendant to be what 
is called a narcotics pedlar? (Sic.) 

A. No, I wouldn’t term him as that. 

Q. Did you ever hear him referred to as such? 

A. No, sir. 

• ♦ • # 

109 Q. On April 16th when you talked with the defend¬ 
ant, what was your physical condition? 

A. I don’t recall that at the present time. 
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Q. On April 16th were you using narcotics? 

A. Yes, sir. 

# # • • 

Cross-examination. 

Bv Mr. Lane: 

Q. At any time on April 16th did you state or repre¬ 
sent to this man in any way that you were sick? 

A. I don’t believe so. I couldn’t swear to it one way 
or the other. 

Q. Now, when you got out in the car and all three of 
you were together—well, withdraw that—When he came 
back with the narcotics, to whom did he give them, to you 
or to Longo? 

A. I believe they were handed to Longo. 

Q. At any time in your presence did Officer Longo claim 
to be sick that day? 

A. Not to my knowledge; no, sir. 

Q. Do you have any independent recollection of 
11() what took place? 

A. Well, I wouldn’t say he had been sick, because 
in the beginning we had made it understood that he was not 
addicted, that he was just an occasional user. 

i • • • 

Q. Was there any doubt on April 16th that these nar¬ 
cotics were being purchased, at least in part, for Officer 
Longo? 

A. Xo, sir. 

Q. He was the one who gave the money for them, was 
he not? 

A. Yes, sir. 

Q. Did you ever give this man any money that night 
for anything? 

A. Xo, sir. 

• * # • 

111 Q. On April 16th, you went there, I think you said, 

to buv narcotics from this defendant’s wife. Isn’t 
•> 

that correct? 

A. Yes, sir. 

Q. Isn’t it a fact that previously, on at least five occa¬ 
sions that month, you had successfully purchased nar¬ 
cotics from her? 

A. Yes, sir. 
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Q. And it was in the course of mutual conversation that 
he volunteered to do this, isn’t that a fact? 

A. Yes, sir. 

• # # # 

112 Q. Do you recall any instance during the month of 
April, either in the presence of this defendant or his 

wife, when Officer Longo claimed to be ill? 

A. No, I don’t. 

Q. Or that you yourself did? 

A. I may have. I may have at one time or another dur¬ 
ing the course of the month, but I don’t recall any such 
occasion. 

• • • t 

113 Charge of the Court to the Jury 


It is the function of the Court, that is, it is my function 
and my duty to instruct the jury as to the principles 
114 of law governing the disposition of this case. The 
jury is obligated to take the law from the Court. You 
are bound and obligated to follow the Court’s instructions 
as to the law. 

On the other hand, you are the sole judges of the facts, 
and you must decide and determine the facts yourselves, 
solely, however, on the basis of the evidence introduced at 
this trial. Anything else outside of the evidence at this 
trial is extraneous and may not be considered by you. 

The Court is permitted by law to comment on the facts 
and on the evidence in order to aid and assist the jury in 
reaching its conclusions. But the Court’s comments on 
the facts and on the evidence are not binding on you, and 
you need attach to them only such weight as you deem 
wise and proper. If your recollection and your understand¬ 
ing of the evidence should in any particular differ from the 
Court’s recollection or the Court’s understanding, then it 
is your recollection and your understanding that must pre¬ 
vail, because, as I said before, the final decision on the 
facts is within your province. My instructions are bind¬ 
ing on you only as to the law. 

• • t • 

120 The defendant took the witness stand, and he ad- 

121 mitted that he purchased these narcotics with money 
furnished him by Officer Longo, and turned over 


these narcotics to Officer Longo. So that the transaction is 
not in dispute. The fact that the defendant unlawfully 
delivered these narcotics to Officer Longo is not disputed. 

It is claimed, however, by the defendant that he was 
entrapped into doing so. The law regarding that aspect 
of the matter is simple, and is as follows: 

For the purpose of detecting and suppressing law 
violators, officers and employees of the Government 
have the right to afford opportunities or facilities for 
the commission of offenses, and the fact that officers 
do so is no reason for not convicting the guilty party. 
Artifice, strategy, and decoys may be used to catch 
persons engaged in criminal enterprises. 

This method of detecting criminals and suppressing 
crime is frequently regarded as essential in law enforce¬ 
ment, and, in fact, some types of crime would be difficult 
to detect and suppress if decoys, strategy or artifice were 
not used. So the law permits officers of the law to use 
decoys, strategy, artifice and disguises for the purpose 
of detecting law violators, and it permits officers of the 
law to furnish opportunities for, or even to aid the accused 
in the commission of a crime in order to see whether he 
will commit one. And the mere fact that this is done 
is no defense, because, as I say, many crimes would 
122 go unpunished if such methods of law enforcement 
were not permitted. If officers or employees of the 
Government have a strong suspicion that a person is a law 
violator, or if that person does something himself to create 
an invitation to commit a crime, then the officers or em¬ 
ployees of the Government have the right to step in and use 
decoys or afford an opportunity to the suspected law vio¬ 
lator to commit the crime for the purpose of detecting his 
criminal violations, and suppress crime. 

On the other hand, if the accused had never previously 
committed such an offense as that with which he is charged, 
and never conceived any intention of committing any such 
offense, and did not have the means of doing so, and the 
criminal design originates with the officers of the Gov¬ 
ernment, and the officers of the Government plant in the 
mind of an innocent person the disposition to commit the 
alleged offense and induce it, then the law regards such 
a course of action on the part of Government officers as 
entrapment, and if those are the facts the defendant is 
entitled to a verdict of not guilty. 
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In other words, if an officer places into the mind of an 
innocent person the idea of committing a crime, when that 
idea was not in that person’s mind, and induces that per¬ 
son to commit a crime, that person may not be convicted. 
But if the officer merely furnishes to a person who 

123 has the desire to commit a crime, an opportunity of 
doing so, or uses decoys, or strategy, or artifice, or 

disguises in order to detect any criminal offense committed 
by him, then those facts are not a defense, and the verdict 
should be guilty. 

Now, in this case the defendant claims he was entrapped 
and induced by the Government officers to commit this of¬ 
fense. On the other hand, Officer Layton, who is the 
head of the Narcotic Squad, testified that when he ques¬ 
tioned the defendant, the defendant admitted he was an 
addict, and, in fact, the defendant so admitted on the wit¬ 
ness stand. Officer Layton further testified that the de¬ 
fendant admitted that he occasionally bought narcotics 
for others. In other words, the defendant admitted, ac¬ 
cording to Officer Layton’s testimony—and the defendant 
did not deny the making of that statement, as I recall it— 
it is for you to determine whether he did or not—but ac¬ 
cording to Officer Lavton’s testimony the defendant ad- 
mitted that occasionally he bought narcotics for others. 
In other words, he admitted that he was an occasional 
violator of the narcotic law. You have the right from 
that testimony to draw the inference that the officers of 
the law did not plant the idea of violating the narcotic 
laws in the defendant’s mind, but that he was ready and 
willing to violate the law if the opportunity arose, and 
that the officers merely furnished the opportunity to the 
defendant to violate the narcotic laws. If you find 

124 that to be the fact, then the defense of entrapment 
has not been established, and your verdict should be 

guilty. 

• * • • 

As I said to you early in my instructions, my comments 
on the evidence and on the facts are not binding on you, 
but I have called your attention to such of the testimony 
as appears to me to be of importance. You may consider 
some of those matters, perhaps, not as important as they 
appear to me to be, and you may, perhaps, consider other 
matters introduced in evidence, to which I have not seen 
fit to advert, as being important. You are the sole judges 
of the facts. 

• • • • 
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130 Filed in Open Court May 23, 1952, Harry M. Hull, 

Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled February 5, 1952, Sworn in on 
February 6, *1952. 

Criminal No. 837-52 

Grand Jury No. Orig. 

Vio. 26 U. S. C. 2553a, 2554a 
Vio. 21 U. S. C. 174 

The United States of America, 

v. 

James Acquilla Rucker 
The Grand Jury Charges: 

On or about April 16, 1952, within the District of Co¬ 
lumbia, James Acquilla Rucker did sell, barter, exchange 
and give away to Dante Longo nine capsules containing a 
mixture totaling about twelve grains of heroin hydro¬ 
chloride, quinine hydrochloride and milk sugar, not in 
pursuance of a written order, written for that purpose, 
from the said Dante Longo, as provided by law. 

Second Count: 

On or about April 16, 1952, within the District of Co¬ 
lumbia, James Acquilla Rucker purchased, sold, dispensed 
and distributed, not in the original stamped package and 
not from the original stamped package, nine capsules con¬ 
taining a mixture totaling about twelve grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar. This 
is the same heroin hydrochloride which is mentioned in the 
first count of this indictment. 

Third Count: 

On or about April 16, 1952, within the District of Co¬ 
lumbia, James Acquilla Rucker facilitated the concealment 
and sale of nine capsules containing a mixture totaling 
about twelve grains of heroin hydrochloride, quinine hydro- 
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chloride and milk sugar, after said heroin hydrochloride 
had, with the knowledge of James Acquilla Rucker, been 
imported into the United States contrary to law. This is 
the same heroin hydrochloride which is mentioned in the 
first and second counts of this indictment. 

Charles M. Irelan, 
Attorney of the United States in and 
for the District of Columbia. 

A True Bill: 


John I. MacDonald, 

Foreman. 


132 Filed July 23,1952, Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. S37-52 

Charge Vio. Secs. 2553a, 2554a, T. 26, U. S. C.; Sec. 174, 

T. 21, U. S. C. 

United States, 
vs. 

James A. Rucker, Defendant 

On this 23rd day of July, 1952, came again the parties 
aforesaid, in the maimer as aforesaid, and the same jury 
as aforesaid in this cause, the hearing of which was re¬ 
spited yesterday; whereupon the said jury upon their 
oath say that the defendant is guilty on count one of the 
indictment (sec. 2554a); and thereupon each and every 
member of the jury is asked whether that is his or her 
verdict and each and every member thereof says that the 
defendant is guilty on count one of the indictment; where¬ 
upon, upon consideration of the government’s oral motion 
for leave to dismiss Counts Two and Three of the indict¬ 
ment in the above entitled case, it is ordered that leave 
to dismiss Counts Two and Three of the indictment be 
and the same is hereby granted; and thereupon the United 
States Attorney dismisses Counts Two and Three of the 
indictment in the above entitled case in open Court. 

Bv direction of 

Alexander Holtzoff, 

Presiding Judge, Criminal Court No. 1. 
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133 Filed August 21,1952, Harry M. Hull, Clerk 

Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


No. S37-52 

United States of America 

v. 

James Acquilla Rucker 

On this 21st day of August, 1952 came the attorney for 
the government and the defendant appeared in person and 
by counsel, J. Leon 'Williams, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of violation of Section 2554a, T. 26, U. S. Code as 
charged in count one and the court having asked the de¬ 
fendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guiltv as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custodv of the Attornev General or his authorized 
representative for imprisonment for a period of Twenty 
(20) Months to Five (5) Years and to pay a fine of One ■> 
hundred ($100.00) dollars. 
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